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With no limits on the
duration of services, home
care appears a surprisingly
expansive source of long-
term care under Medicare.
With few limits on the
quantity of care available
each day, and no
deductible or copayment is
required, why do services
fall so far short of need?
By Edward M. Dale and
Cheryl diane Feuerman
Edward Dale, Esq., is the director
and Cheryl diane Feuerman, Esq.,
is a senior staff attorney with the
Elder Law and Legal Assistance to
Medicare Patients Project of
Connecticut Legal Services, Inc.,
the nation's oldest Medicare
advocacy project.
Home health careissues can be divid-ed into two cate-
gories: (1) whether
the patient meets
the threshold criteria required in
order to be eligible for any home
health care services and (2)
whether medically necessary and
reasonable services are available
once all the threshold criteria are
met.
Threshold Criteria for Home
Care
There are several prerequisites to
Medicare coverage of home
health care. As with all services
under Medicare, the patient's
physician must certify that home
care is necessary,' and a
Medicare-certified provider2
must dispense the services or sup-
plies. The patient must be con-
fined to the home.' Additionally,
the doctor must certify that the
patient needs intermittent skilled
care: either nursing care, physical
therapy services, or speech-lan-
guage pathology.' The require-
ment that the patient need skilled
care may also be met if the
patient has a continuing need for
occupational therapy services
after intermittent skilled nurs-
ing, or speech or physical thera-
py, is no longer necessary.5
Homebound Status
A common reason for the denial
of coverage is an alleged lack of
"homebound" status. The
applicable standard is estab-
lished by two carefully crafted
sentences in the law:
An individual shall be consid-
ered to be "confined to his
home" if the individual has a
condition, due to an illness or
injury, that restricts the ability
of the individual to leave his or
her home except with the assis-
tance of another individual or
the aid of a supportive device
(such as crutches, a cane, a
wheelchair or a walker), or if
the individual has a condition
such that leaving his or her
home is contraindicated. While
the individual does not have to
be bedridden to be considered
"confined to his home" the
condition of the individual
should be such that there exists
a normal inability to leave
home, that leaving home
requires considerable and tax-
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ing effort by the individual, and
the absences of the individual
from the home are infrequent
or of relatively short duration,
or are attributable to the need
to receive medical treatment.'
Note that the standard set
forth in the first sentence is
mandatory, while the standard
described in the second provides
guidance rather than firm limits.
The first sentence contains sever-
al conditions, drafted in the dis-
junctive. Thus an individual
must be considered homebound
if they need assistance or the aid
of a supportive device (wheel-
chair, crutches, braces, cane) to
leave the home, or if leaving the
home is medically contraindicat-
ed. For example, a dementia
patient who is not physically
impaired might be considered
homebound because the patient
requires supervision when out-
side the home. The second sen-
tence indicates that absences are
allowed, without jeopardizing
coverage, if leaving is difficult,
so long as the absences are infre-
quent, of short duration, or
required for medical needs.
Therefore absences for medical
treatment should never be con-
sidered in determining a patient's
eligibility for home health care
benefits, regardless of their fre-
quency or duration, and occa-
sional long trips and numerous
short ones for nonmedical pur-
poses should not disqualify the
patient. In determining home-
bound status, the question
should be "Can the patient leave
the home on a routine basis
without assistance and without
risk?"
The courts have generally sup-
ported a broad construction of
the "confined to the home" stan-
dard.7 The Health Care Financing
Administration's (HCFA) internal
policy is also reasonably accom-
modating.'
The Need for Skilled Care
Another common basis for denial
of home care coverage is the
requirement that the patient be in
need of intermittent skilled nurs-
ing care, or physical, speech, or
occupational therapy.' Receipt of
skilled care as infrequently as
once every sixty days is generally
sufficient to meet this require-
ment." For example, a patient
who needs a catheter changed
every other month would be eligi-
ble for home care coverage, trig-
gering coverage for the rare and
brief nursing visits as well as up to
almost thirty-five hours per week
of aide services. With regard to
skilled nursing, but not therapy
services, Medicare law includes
an upper limit, disqualifying
patients who require skilled nurs-
ing care more than six days per
week or for eight or more hours
per day. However, Medicare cov-
ers care at these levels if it is
required for twenty-one days or
less. Coverage may extend
beyond the twenty-one-day peri-
od in "exceptional circumstances
when the need for additional care
is finite and predictable.""
It is noteworthy that this
standard merely requires the
"need" for skilled care without
regard to whether this care is
provided in the home. Many
individuals who need nonskilled
home care services, including
home health aide or medical
social services, will be receiving
skilled care outside the home.
This includes those who simply
choose to receive therapy ser-
vices from a source other than a
Medicare-certified home care
provider. For example, Medicare
will cover physical therapy ser-
vices provided by an indepen-
dent therapist or a hospital on
an outpatient basis. 2 Medicare
beneficiaries are free to choose
to receive services from any
health care provider participat-
ing in the Medicare program."
Therefore, any patient receiving
skilled care (nursing or therapy
services) outside of the home
would meet this threshold crite-
rion, and home care coverage
should be available even if the
patient receives only nonskilled
care from a home care provider.
Since Medicare administration is
disjointed by design, that is, the
HCFA contractor processing
home care claims will have no
knowledge or documentation as
to health care received from
other providers, claims for home
health aide or social services will
be routinely denied, and will
have to be appealed.
The distinction Medicare
draws between "skilled" and
"custodial" care is central to
qualifying for home care ser-
vices. Skilled care requires pro-
fessional personnel to perform
medical tasks that are so inher-
ently complex that they can only
be safely and effectively per-
formed directly by or under the
supervision of such personnel. 4
Medicare regulations delineate
types of skilled care, providing
many examples and clarifying
that the patient's restoration
potential is not the deciding fac-
tor in determining whether
skilled services are required.'5
The regulations also contain
some useful examples of skilled
nursing and therapy services. 6
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Medicare provides coverage for
services that are generally con-
sidered nonskilled if they must
be performed by skilled nursing
or rehabilitation personnel
because of medical complica-
tions. 7 In addition to more
demonstrable forms of skilled
care, such as injections, skilled
services may include patient edu-
cation, observation and assess-
ment, or overall management
and evaluation of the care plan.18
Skilled management, for exam-
ple, may be necessary simply to
ensure ongoing delivery of non-
skilled care from several sources.
In contrast, "custodial" care
performed by nurses or thera-
pists will not satisfy this thresh-
old criterion. Custodial care is
defined by regulation as any care
that does not meet the require-
ments for coverage as post-hos-
pital skilled nursing facility
care." Courts have defined cus-
todial care as that which could
be administered by a layperson,
without any possible harm to the
health of the patient.20 Courts
have held that whether care is
custodial care should be based
on a review of the patient's
"total condition" and care
needs.2'
Physician Certification
Medicare may also scrutinize
home care claims for compliance
with the physician certification
requirements. Given that the
home care providers themselves
typically assess the need for
home care, prepare a written
plan of treatment, and then seek
the doctor's signature, problems
do arise in this area. Doctors are
prohibited from ordering ser-
vices from any home care agency
in which they have a financial
interest. The plan of care must
not be for more than two
months and must be recertified
every two months with the certi-
fication signed by the doctor
when the care is established or as
soon thereafter as possible.2 3
Covered Home Care
Services
Once the preceding criteria have
all been met, Medicare home care
coverage can be very expansive
with coverage for up to thirty-five
hours per week of combined
skilled nursing care and home
health aide services; physical,
speech, and occupational thera-
py; medical social services; med-
ical supplies; medical equipment;
and services at hospitals, skilled
nursing facilities, or rehabilita-
tion centers when they involve
equipment that is too difficult to
bring to the home. 4
Unlike other areas of cover-
age, there is no duration limit on
home care. Some beneficiaries
will receive covered services for
life, except that nursing care is
not covered if required seven
days per week or eight or more
hours per day for longer than
twenty-one days. Extensions
beyond the twenty-one-day limit
are permitted if additional care
is for a finite and predictable
period.2 Cases involving long-
term care are often won or lost
based on medical documenta-
tion. A doctor's order noting
that the patient needs daily injec-
tions for a six-month period
would meet the "finite and pre-
dictable" requirement, while a
more open-ended order would
result in a coverage denial.
Notably, the need for care "must
be based solely on the beneficia-
ry's unique condition and indi-
vidual needs, without regard to
whether the illness or injury is
acute, chronic, terminal, or
expected to last a long time."2
There are no limits on the fre-
quency or duration of therapist
care visits.
In determining whether nurs-
ing services are covered, "con-
sideration must be given to the
inherent complexity of the ser-
vice, the condition of the benefi-
ciary, and accepted standards of
medical and nursing practice."27
Care is not considered skilled if
it could be safely and effectively
performed by a layperson with-
out professional supervision.
Even if particular skilled services
could be taught to the patient or
other caregiver, the service is
considered skilled and therefore
covered.28
Therapy services (physical,
occupational, or speech) are cov-
ered if they have therapeutic
value, 9 but activities or exercise
to foster the general physical wel-
fare are not covered.3" Services
are covered only if they are
expected to result in significant
improvement in the beneficiary's
condition in a reasonable time or
if necessary to establish or reeval-
uate a maintenance therapy pro-
gram that may include instruc-
tion of the patient, family, or
home health aides.' Some denials
are based on judgments and cost-
benefit analysis that can be suc-
cessfully challenged through the
appeal process. For example,
Medicare may view very slow
improvements in mobility or
speech in a traumatic brain injury
client as insignificant, while the
patient and an administrative law
judge may take a contrary posi-
tion. Similarly, physical therapy
services that safely alleviate
Elder's Advisor104
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pulmonary congestion may only
provide short-term rather than
permanent relief, the same way
that aspirin will cure one
headache, but not preclude future
headaches. Long-term improve-
ment is not required so long as
there is meaningful therapeutic
value.
While the need for the "cus-
todial" services that home health
aides provide is insufficient to
establish eligibility for coverage,
once the patient meets all the
threshold criteria, including the
need for some skilled care,
extensive aide services can be
covered. Only the following aide
services are eligible for coverage:
personal care of the patient,
including hygiene, dressing,
assistance in ambulating and
transferring, exercise, nonskilled
medical care, and incidental ser-
vices such as meal preparation
and laundry. 2 Coverage for aide
services may be denied if there is
an alternative, able-and-willing
caregiver 3 However, family
members are under no obliga-
tion to provide this care, and the
patient is free to reject a poten-
tial caregiver without jeopardiz-
ing entitlement to a Medicare-
covered aide.
Medical social services, pro-
vided by a social worker or social
work assistant, are covered when
necessary to resolve social or
emotional problems that might
impede effective treatment of the
patient.34 These may include
short-term social services for
family members or caregivers, or
assistance in obtaining other
sources of medical coverage, for
example, help in completing a
Medicaid application.
Other covered home care ser-
vices include care by intern and
resident doctors under a teach-
ing program;" and medical sup-
plies that are essential to the pro-
vision of the home care ser-
vices."
Home Care Under Medicare
Managed Care
Those enrolled in any Medi-
care Managed Care program
(Medicare+Choice), including
health maintenance organiza-
tions, preferred provider orga-
nizations, and provider-spon-
sored organizations, must be
provided with the same benefits
available to those covered
under Medicare Parts A and B.37
Managed care providers are not
permitted to impose any addi-
tional limitations or restrictions
on services, but may offer addi-
tional coverage.
Notice of Noncoverage and
Appeals
If the home care agency or man-
aged care organization denies
coverage, a written denial must
be provided. Similarly, if the
agency determines that
Medicare coverage is no longer
available for all or part of con-
tinuing services, advance written
notice must be provided which
details the basis for the denial,
the beneficiary's right to obtain
those services despite the denial,
and the procedures for having a
Medicare claim submitted. 3' The
patient can then opt to obtain
the home care, seek a Medicare
determination as to coverage,39
and appeal any denial of cover-
age. ° Appeals can be taken only
as to services that have already
been provided, that is, the only
remedy is retroactive payment or
reimbursement. Since the benefi-
ciary must accept personal liabil-
ity for the care in this situation,
provider denials are often
unchallenged. The exception to
this rule is Medicare managed
care, where an appeal can be
taken as soon as the denial is
issued seeking an order to have
services provided. Unfortunately
the appeal process is slow.
Recent Developments
Previously, Medicare paid home
health agencies under a cost-
based, fee-for-service basis, with
a predetermined fee paid for
each visit by each staff member.
As the number of visits
increased, so did the amount of
payment to the home care
agency. Changes in the reim-
bursement system, prompted by
rapid increases in Medicare's
home care expenditures, are
now effectively decreasing access
to home care.
The annual costs of provid-
ing home care have risen sharply
over the last three decades for
several reasons.4' Our elderly
population is living longer and
has greater medical needs.
Medical innovations have made
home care a feasible alternative
to care that had previously been
available only in a nursing home
setting. Access was expanded by
the growth of the home care
industry, particularly the estab-
lishment of for-profit and hospi-
tal-sponsored home care agen-
cies. Medicare's financial pres-
sure on hospitals resulted in
patients being discharged while
they still needed significant
skilled and custodial care. The
landmark home care case of
Duggan v. Bowen42 resulted in
increased availability of
Medicare coverage for home
care services. In that case, the
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plaintiff successfully challenged
a restrictive interpretation of
"intermittent" that resulted in
denial of coverage for those who
required part-time home care
more than four days per week.
Medicare's expenditures for
home care rose thirty-eight per-
cent per year following that
decision.
To stem this trend, Congress
has changed the reimbursement
system. Benefit payments are
currently determined under an
"interim payment system" that
imposes maximum charges on a
provider's aggregated home care
claims. The current system has
significantly decreased payments
to home care providers, resulting
in widespread closings of home
care agencies and effectively
reducing the availability of home
care services to Medicare benefi-
ciaries, particularly for those
needing long-term and/or exten-
sive services. By October 1,
2000, the current system will be
replaced by a "prospective pay-
ment system" under which the
fees paid to a home care
provider will be set on a per ben-
eficiary basis with the amounts
of payment and care determined
by several factors, including
patient diagnosis.43 This new sys-
tem is similar to the prospective
payment system recently estab-
lished for nursing home care.'
While the reimbursement
structure has been radically
altered, basic eligibility criteria
and the scope of services covered
remains intact. The resulting sys-
tems pit patients against those
who provide home care for
them. Under the prior per-visit
payment structure, home care
agencies had a vested interest in
ensuring that patients received
all the care they needed. Even
when coverage was denied, if the
patient's appeal was successful,
more visits would be covered
and an additional payment made
to the provider. Under the new
systems, agencies will be finan-
cially motivated to decline
patients who need costly care
and to end care sooner. If a
Medicare coverage denial is suc-
cessfully appealed, a patient
might be awarded coverage for
months of additional care, but
the provider would generally
receive no additional payment.
This encourages providers to
reject new patients or to limit
care for those whose needs are
great but for whom payment lev-
els are comparatively low.
To counter this de facto evis-
ceration of the home care bene-
fit, beneficiaries and their advo-
cates will have to use
Medicare's appeal process. As
noted, however, this will gener-
ally require that they be able
and willing to accept personal
financial liability for services
provided following a Medicare
denial, in the hopes of obtain-
ing reimbursement through the
appeal process.
The changes in the reimburse-
ment structure hurt those most in
need of care, for example, those
who need extensive and expensive
care. Faced with the loss of cover-
age for services required by those
in need, advocates have developed
innovative approaches. Two fed-
eral cases have been initially suc-
cessful in suits against home care
providers, challenging the termi-
nation of services provided by a
federal benefits program brought
under the Rehabilitation Act of
1973.4s
In Morris v. North Hawaii
Community Hospital," the court
issued an injunction under the
Rehabilitation Act to prevent the
suspension of services that
Medicare might cover. The
injunction was issued based on
the allegation that the plaintiff
would otherwise be denied bene-
fits of a federally funded pro-
gram due to his disability and
need for extensive home care
services.
Winkler v. Interim Services,
Inc.7 was a class-action suit
brought on behalf of Medicare
beneficiaries who were being
"dumped" by providers because
the reimbursement changes
made the beneficiaries fiscally
unattractive to providers. In
ruling on motions to dismiss
and for a preliminary injunc-
tion, the court found the plain-
tiff class had presented a valid
claim under the Rehabilitation
Act by showing "(1) that they
are 'handicapped persons'
under the Act; (2) that they are
'otherwise qualified' for partici-
pation in the program; (3) that
they were excluded from partic-
ipation in, denied the benefits
of, or subjected to discrimina-
tion under the program solely
by reason of their handicaps;
and (4) the program in question
[Medicare] received federal
financial assistance." 8 This case
was subsequently settled with
the defendant's agreement not
to discriminate against
Medicare beneficiaries or to dis-
continue services because of
financial considerations.
Both Winkler and Morris
included allegations, which have
not yet been ruled on, that the
termination of services violated
state contract, consumer, and
public health laws. Significantly,
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neither suit alleged violation of
Medicare laws. By accepting the
risk of personal liability and
continuing the care, patients can
pursue Medicare claims and
appeals and, if triumphant, will
not have to pay for this care.
Such an outcome will be finan-
cially problematic for providers,
who may receive the same total
payment regardless of the length
of the period found to be
Medicare covered.
Patients and advocates bring-
ing suits under Medicare law
have not, to date, been able to
prevent terminations of ongoing
home care services. In Healey v.
Shalala,9 the plaintiff class
sought injunctive relief against
the federal government to pre-
vent suspension of care. The
court denied the plaintiff's
request for summary judgement
as to this injunctive relief and
was unwilling to require contin-
uation of services and Medicare
coverage, though it did grant
partial summary judgment as to
claims that the notices of the
reduction or termination of
Medicare-covered home care
services were inadequate. Work
on the revisions of Medicare
notices relating to home care
began in 1999.0
While all three of these cases
are still pending, it is apparent
that advocates must follow a two
pronged approach to preserving
the Medicare home care benefit:
(1) litigation against providers
who would deny access to care;
and (2) legislative advocacy to
ensure that providers are fairly
compensated.
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